INTRODUCTION
In Australian competition law, the notion of collusion between competitors is encapsulated in the concepts of 'contract', 'arrangement' and 'understanding' under the Trade Practices Act 1974 (Cth) ('TPA'). These concepts have been integral to the civil prohibitions on cartel conduct under s 45(2) of the TPA since 1974. The same concepts are used in the new cartel offences and civil per se prohibitions which took effect in
July 2009 as a result of amendments made by the Trade Practices Amendment (Cartel Conduct and Other Measures) Act 2008 (Cth).
In 2007, the Australian Competition and Consumer Commission ('ACCC') recommended amendments to the TPA in connection with the interpretation of 'understanding' in the wake of its largely unsuccessful cases against petrol retailers for alleged price fixing in Ballarat 1 and Geelong 2 and its subsequent petrol pricing inquiry. 3 In this article it is argued that the proposed amendments should be rejected.
Broadly speaking, the ACCC's proposal is misconceived, problematic and, to a significant extent, symptomatic of a failure to grapple with the fundamental issues. consideration' 4 and the Treasury subsequently released a discussion paper seeking submissions. 5 With one exception, the submissions were opposed to the ACCC's proposed amendments. 6 Subsequent statements by the new Minister, Craig Emerson, suggested that there will be no rush to make a decision on the issue. 7 However, the ACCC has since renewed the pressure for reform in its decision to oppose the Caltex/Mobil Oil acquisition and in its annual monitoring report on petrol prices. In both, the ACCC emphasised again its concern about coordinated conduct in this industry and the inaptness of the cartel prohibitions of the TPA in their current form to address the issue. 8 It would be unfortunate if the issues raised by the ACCC in its amendment proposal were seen as issues specific to the petrol industry. The TPA is legislation with economy-wide impact and should not be tailored to address sectorspecific concerns. 9 The proposed amendments are set out below in Section 2. A brief summary of the current law on the meaning of 'contract', 'arrangement' and 'understanding' follows in Section 3. The main argument of this article is that the meaning to be given to 'understanding' should be determined having regard to economic theory and the experience with overseas models. The relevant theory and overseas experience are examined in Sections 4 and 5 respectively. A detailed critique of the ACCC's proposed amendments ensues in Section 6. Recommendations on the way forward are set out in Section 7.
THE ACCC'S PROPOSED AMENDMENTS
The ACCC's proposed amendments would insert the following provisions in the TPA: (a) The court may determine that a corporation has arrived at an understanding notwithstanding that: (i) the understanding is ascertainable only by inference from any factual matters the court considers appropriate; (ii) the corporation, or any other parties to the alleged understanding, are not committed to giving effect to the understanding. (b) The factual matters the court may consider in determining whether a corporation has arrived at an understanding include but are not limited to: (i) the conduct of the corporation or of any other person, including other parties to the alleged understanding; (ii) the extent to which one party intentionally aroused in other parties an expectation that the first party would act in a particular way in relation to the subject of the alleged understanding; (iii) the extent to which the corporation was acting in concert with others in relation to the subject matter of the alleged understanding; (iv) any dealings between the corporation and any other parties to the alleged understanding before the time at which the understanding is alleged to have been arrived at; (v) the provision by the corporation to a competitor, or the receipt by the corporation from a competitor, of information concerning the price at which or conditions on which, goods or services are supplied or acquired, or are to be supplied or acquired, by any of the parties to the alleged understanding or by any bodies corporate that are related to any of them, in competition with each other; (vi) whether the information referred to in (v) above is also provided to the market generally at the same time; (vii) the characteristics of the market; (viii) the likelihood of the information referred to in (v) above being useful to the recipient of the information for any purpose other than fixing or maintaining prices; (ix) the extent to which, if at all, the communication referred to in (v) above was secret or intended by the parties to the communication to be secret. 10 The ACCC's proposal explicitly relates to s 45 and presumably is intended to apply to the new civil per se prohibitions in Division 1 of the TPA. However, neither the ACCC nor Treasury has clarified publicly whether the amendments are intended to apply to the cartel offences. 11 Nor has any attempt been made to indicate whether or not the amendments are intended to apply to the concept of 'understanding' as it appears in numerous other provisions in the TPA. 12 _____________________________________________________________________________________ 10 ACCC above n 3, 230.
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Treasury, Discussion Paper, above n 5, 2 is evasive. In footnote 2 it states that '[t]he expression "contract, arrangement or understanding" also forms part of the new cartel offences and prohibitions contained in the Trade Practices Amendment (Cartel Conduct and Other Measures) Bill 2008'. 12 See, eg, ss 45C, 45E, 51, 65A, 73.
THE CASE LAW ON 'CONTRACT', 'ARRANGEMENT' OR 'UNDERSTANDING'
The concepts 'contract', 'arrangement' and 'understanding' have been interpreted in the case law as reflecting a 'spectrum' of dealings. 13 Thus, the concepts are seen as being related and overlapping, while at the same time falling within a range or sequence. 14 Further, as would be expected, the series is treated as descending, with 'contract' at the one end, 'understanding' at the other, and 'arrangement' at some point in between. This notion of a 'spectrum' implies an approach of interpreting each of the concepts in the range by reference to and distinction from the other concepts. Thus, the term 'contract' imports the traditional common law understanding of that concept, complete with the well-established formation requirements. 15 An 'arrangement', then, is said to be a dealing 'lacking some of the essential elements that would otherwise make it a contract' 16 and an 'understanding' is said 'to connote a less precise dealing than either a contract or arrangement.' 17 This literalist approach to interpretation takes as its starting point the orthodox paradigm for lawful business transactions but diverts attention from a more fundamental inquiry into the proper scope of liability for cooperation between competitors in antitrust law. 18 Further, while 'contract' has a distinctive meaning, the concepts of 'arrangement' and 'understanding' have not been distinguished clearly from each other. Nor has either concept been given much operational content other than by deduction from the requirements of a 'contract'. 19 For both concepts, the current law requires that the following criteria be met: (1) communication; (2) consent; (3) consensus; and (4) commitment. The first three of these have been largely uncontroversial. The controversy surrounding the requirement of commitment has arisen only recently, largely as a consequence of the outcomes in the Apco and Leahy cases. 20 In Apco and Leahy, it was held that commitment by a party to a particular course of action or inaction is necessary to establish an 'understanding' within the meaning of s 45(2) of the TPA; in contrast, an expectation, even less a hope, will fall short of an 
15
A distinction between an unlawful cartel 'contract' and a lawful contract at common law, however, is that the latter is accompanied by an intention by the parties to be legally bound whereas the former necessarily lacks such an element so as to negate the defence of illegality: Leahy (2007) 160 FCR 321, 331 (Gray J). 16 Ibid 331 (Gray J). 17 Ibid 332 (Gray J).
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Cf more modern relational contract theory which recognises a 'continuum of commitment which is weak at the beginning and stronger as the process of negotiation develops': Nicholas C Seddon and 'understanding'. 21 In both instances, the ACCC's case failed because it failed to prove the requisite commitment. Concerned about the implications for future cases, 22 the ACCC's proposed amendments are said to be intended, amongst other things, to provide statutory clarification that an 'understanding' may exist 'notwithstanding that the party in question cannot be shown to be committed to giving effect to it.' 23 The recommendations were based on an opinion by Julian Burnside. 24 The ACCC's petrol pricing report contends that there has been a 'subtle but significant shift' in the law away from the previous case law under which it was not necessary to show that a party had committed to an action but rather simply that it had engendered, either consciously or intentionally, an expectation in another party that the first party would so act. 25 The proposed amendments are said to restore the law to the state that Parliament originally intended -presumably through the combination of providing in clause (a)(ii) that a court may find an understanding to have been arrived at notwithstanding that the parties are not committed to giving effect to it and in clause (b)(ii) that one of the factual matters that a court can consider in so determining is 'the extent to which one party intentionally aroused in other parties an expectation that the first party would act in a particular way'.
The ACCC's assertions that there has been a shift in the law and that the proposed amendments would reflect Parliament's original intention do not appear to be wellfounded. 26 Both contentions are undermined by the High Court's denial of special leave to appeal from the Full Court's decision in Apco 27 and the ACCC's decision not to appeal against Gray J's decision in Leahy. 28 These developments suggest that these cases turned on their particular facts rather than on a more restrictive interpretation of the law than was previously accepted. The debate about whether there has been a shift in the law with respect to a requirement or the meaning of commitment is largely academic. The law is as currently stated by the Full Court in Apco, and as implicitly endorsed by the High Court in refusing special leave in that case. Rather, it seems, there are two key questions. The first is whether the law should be relaxed for the purposes of the civil prohibitions, removing the requirement of commitment (in the Apco/Leahy sense) in relation to an 'understanding'. This question should be approached by exploring conceptually what type of behaviour should constitute an 'understanding': that is, by deciding where on the theoretic spectrum an 'understanding' should lie. The second question is whether the type of behaviour that amounts to an understanding for the purposes of civil liability should also be sufficient for the purposes of criminal liability for the cartel offences. The ACCC's proposal and the Treasury Discussion Paper answer neither of these questions.
ECONOMIC THEORY
In economic theory, there is a relatively clear continuum on which horizontal conduct may be demarcated for antitrust purposes. 30 At the one extreme are 'agreements' with the hallmark exchange of assurances about future intentions. At the other extreme is parallel behaviour, sometimes referred to as 'mere' parallelism emphasising that it is behaviour that cannot be explained by reference to any form of agreement. Mere parallelism, the most commonly observed outcomes of which are uniform or correlated pricing, may be due to external factors affecting cost and demand conditions facing all firms in the market. Thus, while the firms may be acting in parallel, their actions are nevertheless the product of independent or uncoordinated decision-making. 31 In the grey area between these two ends, there are two other broad categories of behaviour, albeit the lines between them are by no means sharp. The first, commonly described as 'conscious parallelism' or 'oligopolistic interdependence', is behaviour generally observed in markets with particular structural features, known as oligopolistic markets. 32 Such behaviour gives the appearance of coordination by agreement, but in fact is reflective of the mutual awareness by firms of each other's activities and their interdependence on each other in making decisions about pricing and output. 33 the same anti-competitive effects as agreement, it should not and cannot attract liability given that it is neither culpable (because firms that engage in it are only acting rationally by taking into account each other's actions) nor regulable (because the courts could only restrain such behaviour by direct price regulation). 34 Parallel conduct arising from oligopolistic interdependence is thus seen as a structural issue, as compared with collusive agreement, which is a behavioural issue. 35 The second category of behaviour in between agreement and independence is commonly referred to as 'tacit' collusion, 36 or 'facilitating' practices. 37 This behaviour goes beyond conscious parallelism or interdependence. In essence, it involves an activity, generally involving the provision or exchange of information in the market place, which makes coordination between competitors easier and more effectiveeasier because it facilitates communication, and more effective because it facilitates detection of cheating and administration of punishment for deviations. 38 Such facilitation assists in overcoming the uncertainty associated with competition or impediments to oligopolistic interdependence. 39 Tacit collusion or facilitating behaviour increases the likelihood of anti-competitive effects.
Examples of such behaviour (sometimes referred to as signalling devices) are as infinite as the creativity of commerce. Commonly cited examples include: The most commonly invoked example is of two petrol stations located on either side of a highway using price boards to signal price changes and facilitate coordination of conduct: see George 
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• public speech (eg discussion of conditions affecting price in the media); 40 • private information exchanges (eg competitors sending price lists or manuals to each other); • price protection or 'most favoured customer' clauses (eg guaranteeing a buyer that it will be charged no more than the supplier's most favoured customer, or that it will match or better a competitor's price); • uniform delivery pricing methods (eg where suppliers each discount their regular free on board price plus transport to match a nearer rival's delivered price); • basing-point pricing (where each seller charges a delivered price computed as a base price plus a freight charge from a specified location calculated conventionally from published tariffs regardless of the mode of transport actually used or regardless of whether the buyer transports the product themselves); and • product standardisation or benchmarking (eg where competitors publish the technical specifications to manufacture a product to a certain standard). 41 In the United States ('US') it has been observed that tacitly collusive behaviour has increased as enforcers have become more aggressive in their pursuit of cartel activity, sanctions more severe, and courts more willing to recognise as an 'agreement' conduct that falls outside the traditional realm of written or spoken exchanges. 42 Firms have been induced by these developments to devise 'more subtle and less direct means for communicating intentions and exchanging assurances about future behaviour.' 43 There is no reason to think that Australian business is any different in this regard.
Many economists, including George Hay, argue that in appropriate circumstances, facilitating or signalling devices should be unlawful. 44 These devices can produce the same cartel-like effects as explicit agreements, and they can be culpable in the sense that they involve a deliberate attempt to overcome structural impediments to coordination and subvert the competitive functioning of the market, while having no offsetting business rationale.
The spectrum of conduct based on economic theory described in this Section is depicted in Figure 1 below. 
OVERSEAS MODELS
In considering how an 'understanding' might be conceptualised for the purposes of the cartel prohibitions under the TPA, it is helpful to have regard to the models used in the major antitrust jurisdictions of the US and European Community ('EC').
5.1
The US model In the US, the concepts of 'contract, combination in the form of a trust or otherwise, or conspiracy' in s 1 of the Sherman Antitrust Act of 1890 45 ('Sherman Act') are all equated with an agreement. 46 Traditional formulations of an 'agreement' for this purpose are principally: 'a unity of purpose or a common design and understanding, or a meeting of minds in an unlawful arrangement' 47 and a 'conscious commitment to a common scheme.' 48 In practice, however, 'commitment' is a weak and inarticulate concept in this jurisdiction and has no apparent operational meaning in the absence of express assurances. 49 Having recited the traditional definition of an agreement, courts appear to focus on whether an agreement can be inferred from evidence suggesting that the defendant was not acting independently. In other words, the inquiry is directed at whether there was something other or more than conscious parallelism or oligopolistic interdependence at work. 50 If so, then generally that 'other' is assumed to fall within the traditional concept of 'agreement'. 51 In some cases reliance has been placed on the concept of facilitating practices as developed in the economic literature, although it is not pellucidly clear that this concept has been used to denote behaviour that is different to, albeit as culpable and harmful as, an agreement. 52 Cir, 1990 ).
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Volume 38 ____________________________________________________________________________________ practices have been challenged as unfair methods of competition contrary to s 5 of the Federal Trade Commission Act 1914. 53 They have also been relied on in support of decisions to block mergers, recently as part of the Federal Trade Commission's case for blocking the acquisition by health-care giant, CSL, of one of the world's largest blood plasma suppliers. 54
5.2
The EC model A different approach is taken under art 81(1) of the Treaty Establishing the European Community 55 (now art 101(1) of the Treaty on the Functioning of the European Community) and the contrast is instructive. The prohibition in art 81(1)/101(1) distinguishes between 'agreement' on the one hand and 'concerted practices' on the other hand, with the aim of preventing firms from evading the application of the law by colluding in a manner that falls short of an agreement. 56 In general, the standard required to establish a 'concerted practice' is less demanding than that required to establish an 'agreement.' This avoids the artificiality in stretching the notion of 'agreement' beyond its normal bounds. In particular, a 'concerted practice' does not require any element of commitment.
The EC concept of 'concerted practice' has been equated with what is known in the economics literature, and recognised in some US cases, as a 'facilitating device. 57 Like a facilitating device or practice, the economic vice of a 'concerted practice' is said to be that it enables competitors 'to determine a coordinated course of action … and to ensure its success by prior elimination of all uncertainty as to each other's conduct regarding the essential elements of that action'. 58 In order to establish a 'concerted practice' all that needs to be shown is: 59 (1) some form of contact between competitors (which may be indirect or weak as, for example, contact via a publicly announced price increase); (2) a meeting of minds or consensus in relation to cooperation which may be inferred from mere receipt of information; and (3) a relationship of cause and effect between the concertation and the subsequent market conduct. In 'hardcore horizontal cases' the causal relationship is generally presumed once contact and consensus are established and rebuttal of the presumption is allowed only where the defendant proves that the concertation did not have 'any influence whatsoever on its own conduct on the market.' 60 In practice, the likelihood of rebuttal is slim. 61 This is particularly so in relation to the exchange of pricing information. The case law has clearly established that, in the absence of public distancing (referred to below), contact with competitors that involves discussion about present or future prices is generally regarded as an infringement of art 81(1) on the basis that it has the object of restricting competition. 62 Although EC law is no different to the law in either the US or Australia in that it condemns neither 'mere' parallel nor interdependent conduct of itself, the concept of 'concerted practice' is intended specifically to catch so-called tacit collusion or facilitating practices, recognising that such activity is distinct from 'agreement'. 63 The European Court of Justice ('ECJ') has noted that while the EC Treaty 'does not deprive economic operators of the right to adapt themselves intelligently to the existing and anticipated conduct of their competitors, it does however strictly preclude any direct or indirect contact between such operators, the object or effect whereof is either to influence the conduct on the market of an actual or potential competitor or to disclose to such a competitor the course of conduct which they themselves have decided to adopt or contemplate adopting on the market'. 64 It is likely that the behaviour in Apco and Leahy would constitute a 'concerted practice' as that concept is understood in EC law. Applying this concept to the type of situation that arose in those cases, there would be no need to establish commitment on the part of the respondents to increase prices in accordance with the signals provided. Nor would it be necessary to show that there was a reciprocal or two-way exchange of information -the concept of 'concerted practice' covers the situation where one party is active in disclosing information and another passively receives or accepts it. 65 Thus, for the purposes of finding information transmitters liable, it would be sufficient to show that they did so with the purpose of influencing their competitors to follow the signalled price rise (even if in some cases, they failed to achieve the desired effect). For the purposes of finding information recipients liable, it would be sufficient to show that their conduct was influenced even if merely by aiding their decisions as to whether or not to follow the signalled price. 66 As regards information recipients, the EC view is that firms will 'necessarily and normally unavoidably act on the market in light of the knowledge and on the basis of the discussions which have taken place in connection' with collusive practices. 67 Even proof of actual deviations from the prices discussed will not be sufficient to rebut this presumption of influence. 68 Nor necessarily will evidence of a rational alternative reason for subsequent parallel price increases, such as changes in demand or raw material prices. The receipt of information for the purpose of restricting competition will be enough, without the Commission having to prove a specific causal link between the information receipt and subsequent behaviour. 69 The justification for this strict approach, as identified by the ECJ, is that a 'party which tacitly approves an unlawful initiative, without publicly distancing itself from its content or reporting it to the administrative authorities, effectively encourages the continuation of the infringement and compromises its discovery.' 70 The only defence open to an information recipient (or, as in several of the EC cases, a passive attendant at a cartel meeting) is to show that it had distanced itself from the cartel or, in other words, that it had clearly refused to 'go with the flow.' 71 Consistent with a strict liability approach, the bar is set very high for this defence:
• the act of distancing must take place without undue delay; • the objectives of the cartel and the matters agreed between the participants must be denounced and the denouncement must be clearly and equivocally expressed to the other cartel members; • the firm in question must avoid disclosing its own strategy and pricing intentions and must be able to establish that its subsequent commercial policy and behaviour is determined independently; and • it must not participate in any further anti-competitive discussions. 72 Satisfying these requirements strengthens the policy objective of the prohibition on collusion, namely to preserve the decision-making independence of competitors and maximise the risks of uncertainty associated with competition. 73 Blowing the whistle by reporting the cartel to the authorities, while the most public and effective method of distancing oneself from a cartel, is not seen as mandatory for this defence. 74 Based on the preceding discussion, the point at the spectrum in Figure 1 at which the line is drawn between legal and illegal coordination between competitors under Australian law, as compared with the law in the EC and possibly also the US, is depicted in Figure 2 below. 
FLAWS IN THE ACCC'S PROPOSED AMENDMENTS
6.1 Failure to conceptually define an 'understanding' The ACCC's proposal does not tackle the issue of how an 'understanding' should be defined from a conceptual perspective. Instead, it approaches the 'problem' perceived by the Commission predominantly from an evidentiary perspective, by suggesting that there be a list of factual matters that a court may consider in determining whether or not an 'understanding' may be inferred from the evidence. A fundamental difficulty with this approach is that it does not direct or guide a court as to what exactly it is that Whish, above n 62, 102. needs to be inferred. The proposal is that courts be directed not to require proof (by inference or otherwise) of commitment. However, it is not clear what, if anything, is proposed as being required instead. Both the ACCC's petrol pricing report and the annexed Burnside opinion argue that an intentional or conscious arousal of an expectation regarding future conduct should be sufficient to establish an 'understanding'. 75 However, the proposed amendments do not make such behaviour a condition or requirement of an 'understanding'. Rather, the concept of expectation is included as one of the factual matters that a court 'may consider' (emphasis added) in determining whether or not 'an understanding' has been arrived at (emphasis added).
There is a respectable case for adopting the concept of 'concerted practice' in the interpretation of an 'understanding' in the civil prohibitions on cartel conduct in Australia. 76 As explained in Section 5, the concept is recognised in both EC law (formally) and US law (at least to some extent, albeit informally). It is consistent with economic theory, as outlined in Section 4, as to where the line should be drawn between legal and illegal horizontal coordination. Further, extension of civil liability beyond agreements would acknowledge that there is a growing trend towards deliberate adoption of tacit collusive behaviour in response to the toughening of anticartel laws and enforcement, 77 aided by the emergence of the 'electronic marketplace' which facilitates instant universal exchange of volumes of market information. 78 Moreover, equating an 'understanding' with a 'concerted practice' would enable 'understanding' to be differentiated clearly from 'contract' or 'arrangement', leaving those concepts to occupy the 'agreement' end of the spectrum (as depicted in Figure 1) .
Against extending liability in this way is the understandable concern about the potential for overreach and over-deterrence. This is particularly so given that the concept of 'concerted practice', as applied in EC law, may be established having regard to the purpose of conduct, irrespective of its effects. 79 Communication between competitors can have at least ambiguous, if not pro-competitive and welfareenhancing, effects. 80 Consider the scenario in which competitors post their prices, including future prices, on an electronic bulletin board. This is a practice that has been used in the airline industry (but ceased in the US as a result of an antitrust suit) 81 and in the fuel industry (in Australia, through the FuelWatch scheme administered by the Western Australian government). 82 Such devices provide consumers with access to information more quickly and cheaply than would otherwise be possible and correct information asymmetries between suppliers and consumers. Indeed, perfect competition is dependent on consumers having perfect information about the market. At the same time, information exchange may be used to coordinate pricing amongst rivals just as effectively, and arguably more efficiently, than if the firms in question sat together in the proverbial smoke-filled room. It should also be acknowledged that information exchange between competitors often goes beyond information about prices (as, for example, in the case of benchmarking) and that such exchange often has benefits for the competitive process. 83 Accordingly, there is a good argument that such practices should be subject to a competition or rule of reason test, so as to enable their effects to be assessed having regard to the nature of the practices and the market context in which they occurred. 84 A per se rule may not be appropriate given that, in the absence of such an assessment, it is not possible to say with any degree of certainty that the majority of such practices would be likely to have anti-competitive effects. 85 On the other hand, the TPA now has several per se prohibitions the economic justification for which is ambiguous or flimsy, 86 85 Areeda and Hovenkamp argue that 'an act can facilitate undesirable consequences without being an unalloyed evil … [such an act] cannot be found unreasonable without considering the offsetting economic or social benefits of the practice. Thus, the label "facilitating practice" is only an invitation to further analysis, not a license for automatic condemnation': above n 31, 30-1 [1407] . 86 The prohibition on third line forcing in TPA s 47(6), in particular.
which depend heavily on the possibility of error correction through the administrative mechanism of authorisation. 87 In addition, any extension of the law by adopting the concept of 'concerted practices' should ensure that it does not catch vertical relationships between suppliers and their distributors given the generally procompetitive nature of such relationships. 88 Another matter to consider is whether 'public distancing' or withdrawal should be introduced as an exception or defence.
It might also be argued that behaviour of the kind illustrated by Apco and Leahy could be addressed by seeking to impose liability for an attempt to contravene the Act 89 or an attempted inducement of a contravention. 90 However, that approach would necessarily focus liability on the parties that initiated contact with or transmitted information to competitors, to the potential exclusion of the passive recipients or beneficiaries of the contact or information. Another approach may be to pursue a passive recipient of information on the basis of ancillary liability, one possibility being liability for being knowingly concerned in the attempt by a competitor to contravene the Act. A further possible approach could involve drawing on the 'invitation-to-collude' theory (or the related theory of 'solicitation to conspire'). Under this theory, an invitation to engage in unlawful anti-competitive conduct, if lacking any countervailing pro-competitive benefit, demonstrates a dangerous anticompetitive tendency that should be condemned for that reason. 91 While theoretically available, these possible alternative bases of liability appear complicated and unlikely to achieve outcomes that cannot otherwise be achieved by adoption of the tried and tested EC concept of 'concerted practice'. The ACCC's proposed amendments could reflect an underlying intention to equate an 'understanding' with a 'concerted practice', or some close version thereof. This is suggested by: (1) the proposal that commitment be excluded as an element in establishing an 'understanding'; (2) the particular relevance, as explained below, of several of the factors under the ACCC's proposal to the establishment of a 'concerted practice'; (3) the restriction of the list of factual matters in proposed amendment (b) to proof of an 'understanding'; 92 and (4) the reference by the ACCC to 'facilitating practices' as a major concern in its recent publications with respect to the petrol industry. 93 However, if this is what the ACCC is seeking to achieve by its The justification for this restriction, however, is not clear. There seems to be no reason in principle why at least some of the factual matters listed in (b) may not be relevant in determining whether or not an 'arrangement' has been made. 93 See above n 8. amendments, the proposal should be restated clearly and fully debated on that basis. Moreover, careful consideration should be given to the statutory drafting of any Australian concept of concerted practice. 94 If it is decided that 'understanding' should be equated with 'concerted practice', then the TPA should be amended to make this clear, rather than by inserting a list of factual matters directed at that end in the hope that courts will take the cue (see proposed amendment (b)(ii)). A suggested amendment has not been drafted or set out in this article. 95 However, in general terms, there appear to be three main options. The first is to remove the expression 'contract, arrangement or understanding' altogether and replace it with 'agreement or concerted practice', indicating in extrinsic materials that the amendment is intended to reflect broadly the approach taken in EC law, but otherwise leaving it to the courts to determine the precise distinction and boundaries between the two. A disadvantage of this option is that the principles that have been developed in the case law in relation to 'contract, arrangement or understanding' will no longer apply. A second option is to retain 'contract, arrangement or understanding' but to add 'concerted practice' (thus the wording would read 'contract, arrangement, understanding or concerted practice'). This option lacks appeal because it involves extending the 'spectrum' without clearly delineating the various types of behaviour along it; in particular, the intended scope of 'understanding' would be even less clear than it is now. A third option is to insert a definitional provision explaining that 'understanding' includes a concerted practice and to indicate in the Explanatory Memorandum that 'concerted practice' is intended to have the same meaning as 'concerted practice' under art 81(1)/101 (1) of the EC Treaty. The third option appears to be the most promising.
If the law is to be amended to allow recognition of the equivalent of a 'concerted practice' for civil liability under s 45(2) and the new civil prohibitions in Division 1, it does not follow that the amendment should necessarily apply to the cartel offences. There is no criminal liability for cartel conduct in the EC. In the US, the courts continue, at least formally, to require 'commitment' to establish a Sherman Act agreement in the context of both criminal and civil liability. By extending liability to 'concerted practices' for the purposes of the civil prohibitions in Australia, a broader range of conduct would be caught by those prohibitions than by the cartel offences. This would be consistent with the widespread view that cartel offences should be limited to 'serious cartel conduct'. 96 
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Without clear interpretation provisions and extrinsic materials, courts may not appreciate the significance of the amendment: see above n 19, 67. The impact of the change on all of the other provisions in the TPA that incorporate the expression 'contract, arrangement or understanding' also needs to be considered. 
6.2
Evidentiary considerations In Australia, as elsewhere, a conspiracy, howsoever conceived, may be proven by direct evidence, circumstantial evidence or, as is often the case, a combination of both. 97 Self-evidently, the 'hard' cases are those in which the direct evidence is weak or lacking altogether. Indeed, the ACCC's failures in Apco and Leahy have been ascribed as much to weaknesses in the direct evidence offered by the Commission -in particular, problems in the evidence of non-contesting respondents and admissions made pursuant to the ACCC's Cooperation Policy -as to the difficulties associated with the circumstantial evidence. 98 The ACCC perceives reluctance by the courts to accept circumstantial evidence. 99 It is not clear whether the ACCC's concern is with the approach taken in Apco and Leahy specifically, or with petrol cases generally or cartel cases across the board. Nor is it clear whether the concern is that courts are hostile to this category of evidence in principle or that there are particular types of circumstantial evidence that the ACCC considers should be given greater weight than currently. Further, whether in fact the claimed reluctance exists is debatable. 100 Nevertheless, to provide that a court may determine an 'understanding' has been arrived at 'notwithstanding that the understanding is ascertainable only by inference from any factual matters the court considers appropriate' (as per proposed amendment (a)(i)) is unlikely to make much, if any, difference in practice. The question is not whether it is or should be possible to infer the existence of an 'understanding' from circumstantial evidence alone. That possibility has always been and remains open. Rather, the question is what types of circumstantial evidence are or should be considered to be probative. That question can only be answered once one knows what it is that needs to be proved. Thus, as previously argued, a serious flaw in the ACCC's proposal is that it fails to grapple first and fundamentally with the conceptual question of how an 'understanding' should be defined. Only after that question has been resolved can questions of evidence and proof be sensibly addressed.
6.2.1
Limited scope and ambiguity in the proposed list of factual matters The need for conceptual definition aside, the ACCC's proposed list of factual matters is unsatisfactory in many respects. It appears to have been inspired partly by the approach taken in the US under s 1 of the Sherman Act where the courts have developed a list of so-called 'plus factors' that may be relied on to support a finding of conspiracy. 101 As most antitrust cases are tried before juries in the US, the question of sufficiency of proof of an agreement in practice reduces to whether the evidence is enough to allow the jury to consider and potentially draw inferences that an agreement was reached. In general, in deciding this question, the view is taken that the court 'should analyze [the evidence] as a whole to determine if it supports an inference of concerted action'. 102 Such an inference will be available if the evidence '"tends to exclude the possibility" that the alleged conspirators acted independently'. 103 In turn, the exclusionary tendency is analysed by reference to the 'plus factors'. Thus, the basic principle is that, while consciously parallel conduct is of itself insufficient to enable an agreement to be inferred, evidence of such conduct coupled with evidence of inculpatory plus factors will be sufficient to support such an inference. 104 There is no codified list of such factors. However, key examples include:
• existence of a rational motive for defendants to behave collectively (or actions contrary to the defendant's self-interest unless pursued as part of a collective plan); • market phenomena that cannot be explained rationally except as the product of concerted action; • defendant's record of past collusion-related antitrust violations; • evidence of inter-firm meetings and other forms of direct communications among alleged conspirators; • the defendant's use of facilitating practices; • industry structure characteristics that complicate or facilitate the avoidance of competition; • industry performance factors that suggest or rebut an inference of horizontal collaboration. 105 The 'plus factor' approach to determining whether or not an 'agreement' has been established has been criticised heavily. A major complaint is that courts 'rarely attempt to rank plus factors according to their probative value or specify the minimum critical mass of plus factors that must be established' to sustain an inference of collusion. 106 Nor have the courts adequately explained how each factor supports or detracts from the relevant inference. 107 These failings have been said to make the 'disposition of future cases unpredictable' and to impart 'an impressionistic quality to judicial decision making'. 108 Further, it has been suggested that reliance on the plus factors may be manipulated to reflect the individual judge's personal intuition about the likely cause of the observed parallel behaviour. 109 The loose or arbitrary tendencies alleged against the plus factors in the US would not necessarily be repeated here if the ACCC's proposed amendment were accepted.
(iii) the extent to which the corporation was acting in concert with others in relation to the subject matter of the alleged understanding It is unclear what this factor is intended to mean. If all that it means is 'the extent to which the corporation was acting [jointly] with others', it is unhelpful. The concept of 'acting in concert' may refer to the law relating to distinction between principal liability and liability as a secondary party. In that context, 'acting in concert' requires a joint agreement to act. 116 If that is the meaning intended, it merely rephrases the question in issue.
(iv)
any dealings between the corporation and any other parties to the alleged understanding before the time at which the understanding is alleged to have been arrived at Presumably this factor is directed at establishing that the alleged parties to an understanding had the opportunity to arrive at an understanding. However, the 'mere opportunity to conspire', without more, is insufficient to support an inference of collective action, 117 and generally any suggested inference may be readily rebutted by explanations of innocent activities by which such opportunities are presented (the most obvious example being attendance at trade association meetings). 118 The factor might also be intended to embrace other furtive collaborations, 'cover-ups' and suspicious behaviour that, by their nature, could be taken to reflect consciousness of wrongdoing. 119 On the other hand, 'innocent stealth' by competitors might be explained by plans for lawful lobbying, research, advertising or joint ventures. 120 (v) the provision by the corporation to a competitor, or the receipt by the corporation from a competitor, of information concerning the price at which or conditions on which, goods or services are supplied or acquired, or are to be supplied or acquired, by any of the parties to the alleged understanding or by any bodies corporate that are related to any of them, in competition with each other This factor also captures in part the notion of a facilitating or concerted practice. However, as with factor (ii), the provision or receipt of information by itself is insufficient to cross the line from 'innocent' to illegal coordination. The purpose or effect of that behaviour is what is critical. As explained above, the exchange of information between competitors might be benign, if not pro-competitive or welfareenhancing. For this reason, economic theory counsels the need for a detailed analysis of the effects of information exchange before concluding that it is anticompetitive. Such an analysis would encompass consideration of at least the following features of the exchange: 'Is the information exchanged kept proprietary by existing firms or does it flow to the public (potential buyers and entrants)? When do the different parties gain access to the information exchanged? Absent formal information exchange, who has access to which pieces of information? Does the information exchanged relate to the past, the present or to future intentions? Can the information exchanged be subsequently retracted or revised? If the information exchanged relates to future intentions, does it commit firms vis-à-vis potential buyers?' 121 (vi) whether the information referred to in (v) above is also provided to the market generally at the same time It is true that there is a tendency to view the private exchange or transfer of information as more likely to be collusive than a public exchange or transfer. 122 However, as pointed out previously, the complexity inherent in information exchange between competitors means that focussing on any single facet of the exchange carries the risk of oversimplification and error. Even a private exchange of information amongst competitors (for example, in relation to costs) can reduce the dispersion or even level of price. Consumers may be disinterested in this type of information. 123 Further, for firms that have operated in the same market for a substantial period of time, have similar structures, frequent interactions with each other and are wellinformed about cartel laws, communication through public statements may be just as effective as private communication. Consequently, in some circumstances, the public/private dichotomy may be misleading. 124 (vii) the characteristics of the market To what does this factor refer? Structural characteristics? Performance characteristics? Both? Unless this factor is spelt out in considerable detail it is meaningless. It also does not appear to cater for comparison between different markets. 125 In antitrust analysis generally, market structure is recognised as significant in assessing the prospects of coordinated behaviour between rivals. 126 Broadly speaking, collusion is seen as unlikely in settings in which there are a large number of sellers, entry barriers are low, the product is relatively homogeneous and not subject to rapid technological change, the buyer community consists of a relatively small number of sophisticated purchasers and transactions are infrequent. 127 Market performance may also be a source of evidence from which inferences about collusion are available. In particular, performance data that shows stable market shares over time, the profitability of the firms allegedly party to the conspiracy, the existence of sustained market-wide supra-competitive pricing or systematic price discrimination may be relied on as evidence that firms have succeeded in coordinating pricing and output decisions. 128 In addition, a failure of the market to reflect the adjustments ordinarily expected from effective competition would be evidence of its absence. Thus, stable prices in the face of a substantial decline in demand or substantial excess capacity may imply that the market is not functioning competitively. 129 (viii) the likelihood of the information referred to in (v) above being useful to the recipient of the information for any purpose other than fixing or maintaining prices; Like factor (v), this factor appears directed at capturing the notion of a 'concerted practice'. However, what is intended by the notion of 'usefulness' is uncertain. If it means that the recipient will take the information into account in making its own decisions about price, then as much may be presumed (as it is in the EC). Further, it is not clear why the use is limited to a price-related purpose. An 'understanding' may relate to a range of other purposes, including the restriction of output or allocation of markets.
Further, the motives of both the party receiving and the party providing the information are likely to be as relevant if not more relevant. In the US and the EC, it is common for courts to examine the defendant's 'motive-to-conspire' or the related question of whether its actions could be said to be contrary to its self-interest unless pursued as part of a collective plan. 130 Thus, for example, an agreement may be inferred where the evidence is that the defendant failed to respond rationally to changing demand or supply conditions by raising prices in the face of sluggish or declining demand. 131 In most cases, however, the 'conspiratorial motivation' or 'acts against self-interest' factors do no more than reflect interdependence. For that reason their absence is commonly used to preclude a conspiratorial inference (rather than it being necessary to prove such factors positively in order to raise the inference). 132 (ix) the extent to which, if at all, the communication referred to in (v) above was secret or intended by the parties to the communication to be secret. This seems to be an extension of the point that factor (vi) attempts to make. Generally, it has been recognised that an inference of conspiracy based on inter-firm communications is strengthened where the communications took place in secret. 133 Not surprisingly, it is taken to be strengthened further where the parties to the communications adjust their behaviour in parallel shortly thereafter 134 and even further if no non-conspiratorial explanation is offered, or an innocent explanation is offered that later turns out to be false. 135 The compounding effect of these various factors illustrates the importance of viewing the evidence as a whole, and in a cumulative rather than sequential fashion.
6.2.2
Additional complications As should be evident from Section 6.2.1, the danger with a list of factors such as that proposed by the ACCC is that, without proper explanation of the conceptual theoretical relevance of each factor and/or various potential combinations of factors, there is potential for confusion, distorted reasoning and erroneous outcomes. However, there are four further considerations that are relevant to assessment of the ACCC's proposal.
First, there is a glaring omission from the list, namely the existence of a plausible business justification for the conduct in question. Plausible business justifications may be used to negate the inferences of a motive to conspire or action taken against selfinterest, referred to above. 136 The most obvious examples of such cases include parallel refusals to supply when the product in question is in short supply, parallel denials of credit to a customer adjudged a poor credit risk or parallel terminations of a 'troublemaker' dealer. 137 Although the bar is set high to establish this defence, it is accepted nevertheless in both the US and the EC that a defendant may be able to prove that its behaviour was explicable on the grounds of independent decision-making having regard to its own commercial interests. 138 Such evidence considerably weakens and may even eliminate any inferences that might otherwise be drawn from evidence of communications, parallel conduct, market structure and/or performance.
Secondly, the ACCC's proposed list of factors will not ease in any way the evidentiary burden associated with proving cases based on circumstantial evidence. In civil cases, the burden is to prove that the circumstances raise a more probable inference in favour of what is alleged. This burden is heightened by the Briginshaw principle, requiring evidence to be assessed with regard to the gravity of the allegations and the consequences for the defendant of finding them proven. 139 In criminal cases the burden is to prove beyond a reasonable doubt that the circumstances exclude any reasonable hypothesis consistent with innocence. 140 In practice, this means that a plausible business justification will raise a reasonable doubt that D did not arrive at an 'understanding'.
Thirdly, the ACCC proposes that its list of factual matters be used for the purposes of determining whether an understanding has been arrived at. In the context of the cartel offences, arriving at an understanding is a physical element of the offence. The relevant fault element for this physical element is intention. 141 Depending on the circumstances of the offence and the evidence available, the factual matters in the ACCC's list may be as relevant to establishing intention as they are to establishing that an understanding has been arrived at. Indeed, several of the factors may also be relevant to establishing that the defendant knew or believed that the understanding contained a cartel provision. 142 In light of this, it would be anomalous to have the list included in the legislation as relevant to the physical element but not the fault elements. If the list is to be adopted and if it is to apply to the cartel offences (contrary to all of the submissions made to Treasury, bar one), this issue would have to be resolved.
Finally, the proposed list may encourage greater reliance on expert economic evidence. Most of the factors in the list relate to the defendant's interactions with other competitors in the market and the inferences to be drawn from those interactions may depend on expert economic evidence. 143 This is certainly the experience in the US, 144 despite the fact that many commentators and even economists agree that, apart from questions of market structure and performance, economics does not provide any particular expertise for determining the difference between tacit and overt collusion. 145 Given that the use of expert economic evidence raises particular challenges in jury trials, 146 this is a further reason why the ACCC's proposed amendments on the element of 'understanding' should not be adopted for the cartel offences.
THE WAY FORWARD
For the reasons stated in this article the ACCC's proposed amendments to the meaning of 'understanding' in the TPA should be rejected. This is not to say that the question as to whether Australian law should be extended to recognise the notion of facilitating practices recognised in the economic literature and reflected in the EC concept of 'concerted practices' does not merit serious consideration. However, the mode and implications of such an extension warrant close scrutiny and further public debate. If further consideration is to be given to possible extension of liability under the prohibitions in s 45 and the new Division 1 of the TPA, the ACCC or Treasury should prepare and circulate for consultation a comprehensive discussion paper that canvasses the main options and the arguments for and against each one of them. The options should include leading overseas models, or modified versions thereof, and their formulation should reflect relevant economic theory.
Any such discussion paper should be limited to the definition of a 'contract, arrangement or understanding' for the purposes of civil liability under the TPA. The merit or otherwise of a possible extension to criminal liability should be reviewed, if necessary, in a later inquiry after the new cartel offences have been tested.
